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STATEMENT OF FACTS 


The plaintiffs herein filed the first above named 


civil action on December 5, 1974 in the United States District 
Court for the Western District of New York; essentially similar 
plaintiffs filed the second above entitled ci. -1 action on 
October 16, 1975 in the United States District Court for th 
Western District of New York. 

Thereafter, proceedings were had before the Hon. John 
T. Curtin, United States Districe Court Judge for the Western 
District of New York. As appears from the title in the first 
above named proceeding, the State of New York and various 
officials thereof were joined as parties jJefendant. By an 


order dated July 14, 1975 the Court directed that the State 


defendants be dropped from thi proceeding. The Court jirected 


ct 
ct 
oO 


that the above entitled actions be consolidated pursuan 


> 


Federal Rule of Civil Procedure 42-A. By orders dated November 
3 and November 6, 1975 plaintiffs' motion for a preliminary 
injunction was denied and the Court refused to certify the 
action as a class action and also refused the request to im- 


panel a three-judge District Court. From these last orders, 


plaintiffs have appealed. 
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LAW 


ISSUES 


1. The District Court did not err i failing t 
convene a three-judge district court. 


2. The District Court did not err in refusing to 


3. The District Court did not err in refusing 


POINT I 


wOT TDD 


THE DISTRICT COURT DID NOT EI IN FAILING 


TO CONVENE A rinen-sucen DISTRICT COURT. 

Plaintiffs contend in their brief that Urited States 
District Court Judge John T. Curtin erred in refusing to con- 
vene a three-judge district court because the statute is 
“general” by its terms and because a preliminary injunction 
is sought, plaintiffs' brief at pages 9 and 10. Plaintiff 
cites various New York State cases dealing with home rule 


problems and the terms “general", "special" and "local" as 


words of art used in that particular field of municipal law. 


' . v, 
re) n| +4] ‘ “2 M4 
7) ay ° | - ' = io + fe) 
a) is] 4 ne! ph ; ral ‘ e- ~ M4 > 
S c a a oO Q “ ” ns a ad F Mi 
a oF) fo] >) c . , c QW o = O 
C 7) . ; , 
12) a ° ton rs) 7s) | . .* Pa) ® } si h bs 
g ss = Hn ~ rr) U =| + e Z eS 
a oO. , O w wy - © = feo] c 
re) wn ~ << ow . wi n| : oO 
ot Ans wn at ron i) ° Y o 
) - F fal fs + v . bl re rw re) 
rs s : x n ~ rw | 4 . vo] e) Q Me . 
) . - 4 at * ‘ ae 
H ? c oO ° C c re) r) c 5 a = A Y 4 
Q 3 Uv © 4 > U on | en - bef | ‘ Y G Q 
Q S <t t) F . ~ af | > - 3 
4 75) | “ ; 0) o 7) 
~ é f | -~ Hn m &£ ¥ 
° - ° e) 
: uv v = ‘ oe et T by o 
o S p +s Po 2 € G | T 9) ~ = 44 ry u 
Mi p on c : © @ FE) e) oon e) W 
a a ue) . © C r | est , @ <) cf) 
cs o W | 5 v1 - : 2 Ll -s & & a 
a 4 be el - “y ’ az ~ ~ S ro) v WY 
18) hy et 4 . - ; er \ ; 0’ m a aH é) he} 
- ~ p44 ~ VU ) et “af : , . e ‘ a 
; . , ‘ a M4 7) . 
— on oe = a J | 4 by w W ~ 4 ~ rt) 0 v 
") . 4 t 7 ) “ 
© ei c rie] ) sis M m0 ~~ ms 5) . 7) . re 
ad 0) wn sf D P QO} =) NN 1 an a O 
. q u : . t Y 4 CG 5) ) + ; or a 
me . a sig v J ed c rw by ™ . “ Rs . , - st 
© ‘ fx} be 3 J os . a a 3 
v v v e) - 7) ; J 0 t v ” i, = 0 e S 3 
= , 0 ? ] ‘ | m, erg 
' rs 2. = | ; a v e <t >| . . a 5 « 
u < fa | wo + Ve - ; Ww 3 3 2 
° 1°] a 7 r > ° 
n & W -~ ro) rf ‘ ; , ba U a | wi 
a .e is . . N } ot ms ~ “ = ! bi 0 
“ F 2 : 4 : O *) Ww) val ° et + ie) v 
r4 3 Y ° 2 ua 0 > , 4 , Q rT) 0 : 
ree) re) ; ‘ <f i 3 0 ) - 4 3 > a + > 
a) oe . o ~ ‘ o * ) + os ” Ay q P i) f) 
N v n “ Py ; a * P a , . ee) © T) ee 
=) 4) Cont hu e a > m4 | = dv Tt '?) 
° ba ra - 3 * = Vr ‘ . ‘| - : 2) ri 7) 
° oa Ww) | 4 
U oo) +4 Ww ) j , | H ° “ cb) 
. w ro . , : ‘ ‘ ‘ * R > © oO ov) re) & 
79) c 4 a : : ba ; _< ae. ; c A. i hi re ‘v 
: 3 Sc + é M4 ~ U) 4 - E 
7 O i) 3 4 q 5 j 
> Oo out wi ~” » es . 4 _ % . | Ww 
a fx, ; : : oN a. ss. |. 2+ = © C 0 
@ +4) '¢) J) — : ~ ore < . I nm oO w 
N a 4 ba 7 - : ; m4) + G aa) HW re) o 
cs a be , + N Pu) o \o . 4 ™ 5 uw 
~ “ ( , : 
Oo &£ oa] . s & F = 2... 8 eo » & 
rw) t ow <f 4 * + , . v © 
j a ew . + Q, om ™ N ot v oY 
a +) 7 | or S 2 os Cc © ue) 1) on 
«4 i 9) - rd . P 
S| ~~ +} 0 5 O a Ai i a y e) 
r oe) >} é)| pwr 1) Y 108) w 
4 c 3 O | : . a. 4 oo . . ". re 
Oo o . C | 5 D U “ 2 a * ow “ w © ) 
re) E >! y) a ¢ : no od ,} \ ° Cc . re) oe) P -; 
. od. = ad 2 Yi © 1) Y fj re) y N > Pw Ww fT) 


Two recent decisions on this matter in other cir- 


cuits indicate that § 2573, Subd. 10-a of the New York Edu- 


cation Law is not a statute of state-wide or more than local 


import by standards applicable to this proceeding 
The Eighth Circuit Court of Appeals ruled ir ve 
v. Bu rs, 497 F. 2d 895 (C.A 8, 1975), that an Arkansas 


was local in nature because in effect it applied to only tw 

cl cities in the State. 
In the Seventh Circuit the Court of Appeals uphe 
a refusal to convene a three-judge district court where an 


Urban Renewal Consolidation Act was in question, since the 
act applied only to cities "[w])ith more than 500,000 inhabi- 


tants." Blankner v. City of Chicago, 504 F. 2d 1037, 1043 


(C.A. 7, 1974). 
The impanelling of a three-judge district court in 
this case, in light of the disfavor of such actions in general, 


and the effect of the statute only upon a particular region of 


the State, would have been improper and Judge Curtin did 
not err in refusing to impanel that court. 
POINT II 

THE DISTRICT COURT DID NOT ERR IN REFUSING 

TO CERTIFY THESE PROCEEDINGS AS A CLASS ACTION. 

Plaintiff makes the assertion that the invocation 
of 42 U.S.C. 2000(e) makes ae suit ipso facto a class action, 
and that alternatively, the trial court only has discretion 
to determine whether the app opriate criteria of F.R.C.P. 
23(a) and (b) 2 are met. 


A. The invocation of 42 U.S.C. 2000(e) et. seq- 


is not enough to require that a suit be certified a class 


action. 

Plaintiff contends that the invecation of 42 U.S.C. 
2000(e) et. seq. is sufficient in and of itself to require 
certification of the suit as a class action. At no point in 
the advisory committee's Note following the 1966 Amendment to 


Rule 23 F.R.C.P. does any indication appear in support of this 


contention. 39 F.R.D. 69, 98-106. 


Indeed the Ninth Circuit has looked into Title VII 
and has pointed out that: 

"When the provisions of Title VII author- 

izing the court to waive costs and fees and to 

grant attomeys fees, indicate that Congress 

intended to ease the way of the Title VII 

plaintiff, the same provision also indicates 

that when Congress intended to grant special 

privileges or to waive the usual procedural 

rules it knew how to say so." Gregory v. 

Litton Systems, 472 F. 2d 631 (9th Cir. 1972) 

In an even more recent case, Hoston v. Gypsum Co., 
67 F.R.D. 650 (D.c. La. 1975) it was held that “[t}he mere 
fact that plaintiff alleges a violation of Title VII does not 
make his suit ipso facto a class action." See also Gresham v. 
Ford Motor Co., 53 F.F.D. 105, 106-107 (N.D. Ga. 1970); Mason 
v. Calgon Corp., 63 F.R.D. 98 (Pa. 1974). 

Plaintiffs' assertion that Title VII cases in many 
instances lend themselves to class action treatment under 
23(b) 2 criteria is correct. However, no legal support is 
given for a doctrine of knee-jerk certification of the class 


regardless of its propriety, merely because of the invocation 


f Title VII, nor has this Circuit adhered to such an approach. 


| 
| 


Vulcan Society v. Civil Service Commission, 490 F. 2d 387, 
400 (2nd Cir. 1973). 

B. The trial judge may refuse to certify a class 
where the relief sought by individual plaintiffs in the 


2 


matter will adhere to the benefit of all others similarly 


situated. 

In Galvan v. Levine, 490 F. 24 1255 (2nd Cir. 1973), 
cert. deried 417 U.S. 936, 94 S. Ct. 2652, 41 L. Ed. 2d 240 
(1974), the court held that where judgment -uns not only to 
the benefit of named plaintiffs but also to che benefit of all 
others similarly situated, that the class need not be certified 
by the trial judge. See also Vulcan Society v. Civil Service 
Commission, 490 F. 2d 387, 399 (2nd Cir.), aff'g in part 360 
F. Supp. 1265, 1266-67 N. 1 (S.D.N.Y. 1973); Tyson v. New 
York City Housing Authority, 369 F. Supp. 513, 516 (D.C.N.Y. 
1974). 

Plaintiff relies on a 1968 Fifth Circuit case for 
the theory that all that plaintiff need show for certification 
as a matter of right is the meeting of the criteria of F.R.C.P. 


23 (a) and (b) (2). Admittedly such a showing is the sine qua 


non of class certification, but totally apart from the question 
of whether the plaintiffs have met the requirements of Rule 23 
(a) and (b) for maintaining a class action, in a recent trend 
of cases outside of this circuit [Ihrke v. Northern States 
Power Co., 459 F. 2d 566, (8th Cir. 1972) vacated as moot 409 
U.S. 815, 93 S. Ct. 66, 34 L.Ed. 2d 72; Martinez v. Richardson, 
472 F. 2€ 1121 (10th Cir. 1973); Edwards v. Schlesinger, 277 


F. Supp. 1091 (D.c.D.C. 1974); Coffin v. Sec. of HEW, 400 F. 


Supp. 953 (D.C.D.C. 1975)] applications for class actions 

& have been denied when the declaratory and injunctive relief 
being sought can be shaped to have the same purpose and effect 
as a class action. 

Plaintiffs at no point dispute the fact that denial 
of class acti>n status will have no effect on the full remedy 
that would be accorded plaintiffs and others similarly situated, 
should plaintiffs prevail. 

One would be hard pressed to find discriminatory 
testing should § 2573, Subd. 10(a) be found unconstitutional, 
nor could one suppose that a properly validated examination for 


the named plaintiffs would be discriminatory for any other 


person similarly situated. 


POINT III 


THE DISTRICT COURT DID NOT ERR IN REFUSING 


PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNC- 
TION. 
A. Plaintiffs failed to establish any possibility 


$y 


Board of Education was not established. 


Plaintiffs introduced no relevant evidence that minor- 


ity candidates who have taken the test administered pursuant 
§ 2573, Subd. 10(a) of the New York Education Law, pass that 
examination with less frequency than white candidates. A stat- 
istical showing that white candidates passed the examination in 
question at a significantly disproportionate rate to minority 
candidates is a major factor in the establishing of any basis 
for the continuance of the suit, let alone the granting of in- 
junctive relief. Bridgeport Guardians, Inc. v. Bridgeport 
Civil Service Commission, 482 F. 2d 1333 (C.A. 2, 1973); 


Chance v. Board of Examiners, 458 F. 2d 1167 (C.A. 2, 1972). 


ae ha 


Plaintiff does not offer any other relevant data justifying 
its claim of discrimination in testing procedures than a 
comparison of ethnic/mix (teachers) to ethnic/mix (community). 
This showing of racial discrepancy between the percentage of 
minoricies in the community at large, when candidates are 
culled from the community at large, and the percentage of minor- 
ities in the job classification has some probative value, but, 
by itself does not establish a prima facie case. Castro \ 
Beecher, 334 F. Supp. 930, 935-36 (D. Mass. 1971), modified 
459 F. 2a 725 (C.A. 1, 1972). In our case, candidates are 
culled not from the community at large, but from a group of 
individuals who have already been through the considerable 
screening processes of a college education and state certi- 
fication. It is respectfully submitted that the plaintiffs 
in this case made no showing that these preliminary procedures, 
having nothing to do with testing requirements, did not produce 
the "discriminatory aspect" alleged. 

With such dubious and scanty documentation before 


him, Judge Curtir sould hardly be said to have abused his 


discretion in a determination that plaintiffs had not met 
the heavy burder of proof which they must meet in requesting 
the extraordinary relief of a preliminary injunction. Pride 


v. Community School Board, 482 F. 2d 257, 264 (C.A. 2. 2973); 


Courts genera:tly will not grant a preliminary injunc- 
2 2 t J 


tion if plainti 


th 


fs thereby would receive “the full measure c 
relief to which normaily they would be entitled only after 
trial on the merits and then only if they sustained the burc 
" 


of their claims. 


Blaich v. National Football Leaque, 212 F. Supp. 
319, S.D.N.Y. 1962. 


i: Rlso see Fanni 
829 etc., 265 


Plaintiffs further contend that, because certain 
courts have found certain portions of the test administered by 
the Board of Education discriminatory as usec in those juris- 
diction, and for various purposes, that the use of these portions 
of the test taints the entire test, and invalidates the test. 
Accepting arguendo that the NTE is discriminatory as applied 


in Western New York, for the initial hiring of teach +s, thi 


by itself would not taint the entire test. 


"That blacks fare less well than whites 
on the AGCT, a ‘subtest’ in the hiring of 
East Cleveland police officers, is insuffi- 
cient in itself to require defendants to 
justify the AGCT as being job related. Car- 
ried to its logical extreme such a criterion 
would require the elimination individual 
questior.s, marked by poorer 
a racial group on the ground that such a 
question was a ‘subtest of a subtest'." 


Smith v. Traynor, 528 F. 
6, 1975) 


“Any...anproach [other than scrutini 
the overall examination procedure] conf 
with the dictates of common sense. hi 

t least a passing score on the examina 
in its entirety determines eligibility 
appointment, regardless of performance 
individual subtests." 


Kirkland v. N.Y. State Dept. of Corrections, 
374 FPF. Supp. 1361, 1370 (S.D.N.Y¥., 1974) 


Plainly appellants show little if any probability of 
success on the merits of their claim of discriminatory testing 
procedures. 

B. Plaintiffs showed no chance of success on the 


merits of their claim that § 2573 (10-a) of the New York State 


Education Law lack; a rational basis or is arbitrary and cap- 


ricious. 


mar Fare 


Probability of success on the merits in such an 
equal } -otection claim of arbitrariness, as appellants allege, 
calls for considerable proof. Any "[d]istinction in legislation 
is not arbitrary, if any state of facts reasonably can be con- 


ceived that would sustain it" (N.Y. Rapid Trans 


Folette, 445 F. 2d 955, 959 [C.A. 2, 1971]). Appellants contend 
that a requirement that the two largest cities in the State of 
New York engage in competitive testing lacks a rational basis 
No mention is made in appellants' brief of 
to the larger cities, of the number of candidates applyi 
positions in these two cities as compared with other, smaller, 
localities which do not require testing. No mention is made 
of the interests various municipalities have in decentralized 
control of their school systems, nor of the inherent abuses of 
subjective hiring policies in the large urban area. The legis- 
lative schema of § 2573 (10) and (10-a) of the Education Law 


is readily apparent as an application of the New York State 


Constitutional requisite for competitive testing “according 
to merit and fitness to be ascertained, as far as practicable, 


by examination, which, as far as practicable, shall be com- 


petitive." (Art. V, Sec. 6) 


One of the arguments advanced by the plaintiffs to 
justify the granting of a preliminary injunction is the con- 
tention that Section 35(g) of the Civil Service Law of New 
York, by providing that all persons who are members of a 
teaching staff of a school district shall be in the unclassi- 


Appeals discussed the New York State Constitutional require- 


ment for testing applicants for positions in the civil service 
according to “merit and fitness", as well as statutory require- 
ments on the subject. 
In the Carow case, the Court of Appeals stated: 
"Nonetheless, even after the divi 
Ss 


* 

the civil service “into the unclassified ser- 

vice and the classified service," both divisions 
h 


were still part of the "civil service" in which 
the Constitution (Article V, Section 6) commanded 


ct 


requirements of Article V, S: ‘tion 6 of 


where it is practicable to test for "merit and fitness" by com- 
petitive examination. 
The fact of the matter is that the City of Buffalo 


must engage in some selection process because of the great number 


of appiicants for positions in Buffalo Schools, and that competi- 


tive testing is designed "[t]o do away with abuses, real or 


supposed, arising m appointment and promotion o 


on a basis of ; | jious favoritism and of political 


patronage, and place appointment...of teachers purely on a 


competitive 


in the plainti 


Plaintif 


success on 


should nevertheless 


intrude upon the operatic school sys 


the local, ] I he federal, authorities ft 


nave respon- 


Ss, 3930.8. 97, 204: 89 S. Ct. 


Plaintiffs in their bri contend at pages 19 and 20: 


“The defendants will not suffer any sig- 
nificant harm by the grant of the preliminary 
injunction, since there has already been estab- 
lished a system of appointing substitute and 
temporary teachers to positions with the same 
responsibility as that held by permanent and 
probationary teachers." 
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Chance, supra, at page ll 
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CONCLUSION 


Considering the harm that will of necessity be 


Board of Education, the city schools, and individuals 


ppointment, the ruling of Judge Curtin denying 


injunctive relief was not an abuse of his considerable dis- 


cretion in this matter. 


Respectfully submitted, 


LESLIE G. FOSCHIO 
Corporation Counsel 
Attorney for Defendants-Appe 
Office & P.O. Address 
1100 City Hall 
No. 65 Niagara Square 
Buffalo, New York 14202 
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PETER J. GE 
Assistant Corporntion Counsel, 
of Counsel 
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KAREN R. FALZONE, being duly sworn, deposes and 
says that she is over 18 years of age and not a party to 
this action, and that she is a Legal Stenographer in the Law 


Department of the City of Buffalo; that on the 10th day of 


March, 1976, deponent served copies of Appellees‘ Brie 


rh 


rbara M. Sims, Esa. 


o, New York 14202 

in this action, at the above address designated by said 
attorney for that purpose by depositing a true copy of 

same enclosed in a postpaid properly addressed wrapper, in 
an official depository under the exclusive care and custody 


of the United States post office department within the State 


yA t 
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KAREN R. FALZONB 


Subscribed and sworn to before me 


April, 1976. 
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My commission expires 
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